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INTRODUCTION

This is a Motion for Summary Judgment or Adjudication brought by Defendants Sharon 

Bowles, Portia Ridgeway, Mary Anne Hill and Celia Moyer (“Defendants”) against all Plaintiffs as 

to all causes of action of Plaintiffs’ Complaint, which Complaint seeks equitable remedies of 

ejection and declaratory relief against Defendants. The suit ostensibly seeks to “eject” Defendants 

from Our Redeemer Lutheran Church of Oakland (“Our Redeemer”) because they personally 

(along with the church’s other voting members) voted by substantial majority to disaffiliate Our 

Redeemer from the Lutheran Church, Missouri Synod (“LCMS”), so that the four individual 

plaintiffs can “take control of the church” and return it to LCMS membership.  

But the suit is not as it appears:  The four individual Plaintiffs, who have not attended 

services at Our Redeemer in at least three years, obviously could not function prospectively as a 

viable church. The suit actually is the culmination of a seven-year effort by the California-Nevada-

Hawaii District (“the District”) of the LCMS to force Our Redeemer to close as a church by 

denying it any pastor, so that the District then could take and sell its valuable property under a 

residual clause of Our Redeemer’s Constitution, which would be  triggered only by complete 

dissolution, as the District has done in other instances. 

The Plaintiffs consist of the District, as well as four individuals who were former members 

of Our Redeemer, Ronald Lee, Naomi Gatzke, Joseph Thompson, Jr., and Naomi Gatzke.  They 

also purport to bring the suit in the name of Our Redeemer itself.  This motion is brought because 

none of the Plaintiffs has standing to sue these Defendants, or adjudicate the issues raised in their 

Complaint, and even if they did, their claim has no factual or legal merit as a matter of law:  

(1) The plaintiff District has no ownership interest in the real property of Our Redeemer, 

and so has no standing to sue Defendants in this action for either ejectment or declaratory relief. It 

is not properly a party.

(2) Plaintiffs Ron Lee, Naomi Gatzke, Joseph Thompson and Miriam Thompson, as 

individuals, lack standing to sue Defendants for ejectment from the property of Our Redeemer 

because they individually possess no ownership interest in the real property of Our Redeemer,  

other than derivatively through its nonprofit religious corporation, as former members of the 
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congregation (along with Defendants).  These plaintiffs have no personal property right to be 

vindicated through an action for ejectment, and so no standing to bring this suit.  

These plaintiffs also have no right to bring a personal action against Defendants for 

declaratory relief.  Our Redeemer, again, is a California nonprofit religious corporation, and 

Defendants are officers and trustees of the corporation, whose alleged actions in that capacity are 

challenged.  Any disputes as to Our Redeemer’s corporate functioning had to be (and were) 

resolved democratically through the church’s internal constitutional processes.  At best, at one 

time, Plaintiffs individually could have sought to assert rights in the name of the church through a 

derivative action, brought in the name of Our Redeemer against its officers or trustees.  They did 

not do so, and cannot do so now.

(3) “Our Redeemer Lutheran Church” has not authorized Plaintiffs, or anyone else, to 

bring a suit in its name, and is not properly a party.  Even if the individual Plaintiffs had remained 

communicant members of Our Redeemer, they did not have the capacity as such to bring this suit 

in Our Redeemer’s name under its Constitution.  

(4) Even if one or more Plaintiffs somehow had standing to assert personal or corporate 

claims against Defendants as officers and trustees of Our Redeemer, they have nothing substantive

to assert:  Our Redeemer’s Voters Assembly properly voted by a substantial majority to disaffiliate 

from the LCMS for reasons having nothing to do with Lutheran doctrine. Plaintiffs are a bitter 

small minority of sore losers trying to use litigation to retaliate against individual members of the 

church congregation through expensive litigation that is being pressed and funded by the District.  

Their “issue” is not with these individual Defendants, but with the entire congregation of Our 

Redeemer that voted to disaffiliate, which they can’t “undo” through a suit against these 

individuals.  For these reasons, judgment must be entered in favor of Defendants as to all claims 

purportedly made by the Plaintiffs against them in their Complaint.

UNDISPUTED FACTS

1. The District’s Lack of Standing.

The LCMS is a voluntary association of independent Lutheran congregations. (Defendants’ 

Undisputed Fact (“UF”) 1.)  Individual congregation members are not members of the LCMS.  
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(Ibid.) Our Redeemer was a member of the LCMS prior to April 29, 2007. (UF 2.)  Under the 

Constitution of the LCMS, the District is a regional subdivision of the LCMS, and it is subject to 

all of the provisions of the LCMS Constitution.  (UF 3.)  The LCMS Constitution provides that, 

unlike Hierarchical churches, the LCMS (and so the District) holds no equity interest in any real 

property owned by member Lutheran churches. It also has no coercive authority over member 

churches, but is purely advisory to local member congregations.  (UF 4.)  

The real property of Our Redeemer Lutheran Church is owned by Our Redeemer, a 

California nonprofit religious corporation.  (UF 5.)  Our Redeemer’s Constitution (“ORC”) in 

effect up to April 29, 20071 provided that if there was a division from the LCMS for non-doctrinal 

reasons, the property of the church would be possessed by the majority of the congregation so 

voting.  Conversely, if there was a division over a dispute of Lutheran doctrine, the property would 

go to those who remained true to the Constitution’s stated “doctrinal standard.”  (UF 6.)  

The District was not a “member” of Our Redeemer, and had no ownership or coercive 

rights to its property under any circumstance.  (UF 7.)  Under ORC, only if the church was to 

disband completely, would its real property go to the District. (UF 8.)  Our Redeemer Lutheran 

Church has not disbanded and has no intention of disbanding. (UF 9.) In that circumstance, the 

District has no current or ripe legal right or interest that it can exercise or enforce with respect to 

the real property of Our Redeemer Lutheran Church.  

2. The Individual Plaintiffs Lack of Standing

Plaintiffs Ron Lee, Naomi Gatzke, Joseph Thompson and Miriam Thompson lack standing 

to sue Defendants for ejectment.  The real property comprising Our Redeemer Lutheran Church is 

owned by Our Redeemer Lutheran Church, a nonprofit religious corporation.  (UF 5.)  The 

property is not owned or held under any sort of leasehold interest by these plaintiffs personally.    

The individual plaintiffs therefore lack any standing to sue or “eject” Defendants from property that 

                                               
1 Our Redeemer’s Voters’ Assembly voted to amend its bylaws on April 29, 2007, before the vote 
to disaffiliate.  Exhibit J to Declaration of Sharon Bowles.  Because the amendments are 
unnecessary to sustain summary judgment, and to avoid any false issue from being raised, we have 
applied the prior Constitution’s provisions for purposes of this motion without admitting its 
continuing validity following the amendment.
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they do not own.  They never have sought to gain Court permission to bring, nor asserted in their 

Complaint, a derivative action on behalf of the church corporation.

3. Plaintiffs’ Lack of Standing to sue Defendants As Our Redeemer.

Defendants were Trustees and officers of Our Redeemer Lutheran Church on April 29, 

2007 when its congregation voted by overwhelming majority to disaffiliate from the LCMS (14-1). 

(UF 10, 18.) They remain elected Trustees and officers of Our Redeemer today. (UF 10, 18.)  Even 

if they somehow could do so, Plaintiffs have never taken any steps to remove them from being 

officers and Trustees under the procedures set forth in ORC.  (UF 17.)  Collectively, the Trustees 

and Officers of Our Redeemer comprised the Church Council.  (UF 11, 18.)  

Under ORC, only its Trustees could bring suit in the name of the church, with authorization 

of the Voters’ Assembly. (UF 12, 16, 19)  Ron Lee had no legal capacity, even as former Church 

President, to initiate suit in the name of Our Redeemer. (UF. 12, 16, 19.)  The other Plaintiffs, who 

were mere former members of the church, had no capacity to do so on their own. (Ibid.)  There 

never has been either Board of Trustee approval or a noticed meeting of Our Redeemer’s Voters’ 

Assembly in which the Voters authorized Our Redeemer to bring suit against anyone, and certainly 

not against Defendants. (UF 13.) 

Insofar as Plaintiffs assert that they “are the congregation of Our Redeemer,” their claim is 

patently false:  They have not worshipped together as Our Redeemer, nor even met together as such 

since their initial meeting on April 30, 2007.  (UF 14.)  Plaintiffs took no action in that sole 

meeting (which was not a Voters’ Assembly meeting) to establish a Board of Trustees, or a Church 

Council, or to remove Defendants from those positions, or to authorize the bringing of a lawsuit in 

the name of Our Redeemer. (UF 13, 16, 17, 18.)

Plaintiffs also have never taken any steps to remove any of the Defendants (or the other 

members of the congregation who voted to disaffiliate) from membership or voting status in Our 

Redeemer. (UF 17.)    Therefore, Defendants remain communicant members of Our Redeemer, 

who were entitled to receive notice of any purported Voters’ Assembly meeting and had the right to 

participate and vote therein. No such notice was ever given. (Ibid.)

Further, because Voters’ Assembly membership requires that members attend church at 
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least once a year at the institution that is Our Redeemer, Plaintiffs are subject to termination as 

voting members.  (UF 15.)  It is not as if they were precluded from attending services at Our 

Redeemer or participating actively in its congregation. No one told them that they were 

unwelcome; they rather have not attended services at Our Redeemer only because District President 

Newton told them not to do so, presumably either to create a false impression of their “exclusion” 

or to prevent any reconciliation that did not involve the LCMS.  (UF 15.)  

DISCUSSION

Summary judgment may be entered in favor of a party when there exist no material disputed 

factual issues as to matters that entitle the moving party to judgment as a matter of law.  (Code of 

Civ. Pro. §437c.)  As discussed below, legal standing to bring a suit is a necessary element of a 

Plaintiff’s causes of action, and must be proven by the Plaintiff as a prerequisite to recovery.  Even 

were that for some reason not the case, Defendants independently have asserted lack of standing to 

bring this action both against the District (Affirmative Defenses 1 and 16) the individual Plaintiffs 

(Affirmative Defense 1 and 2) and Our Redeemer (Affirmative Defense 1).  Defendants’ motion for 

summary judgment under these prerequisite issues and defenses is based upon the undisputable 

language of the LCMS and Our Redeemer constitutions in effect prior to April 29, 2007, and the 

unequivocal admissions made in the depositions of the Plaintiffs in this action.  Because neither the 

District, the individual Plaintiffs, nor “Our Redeemer Lutheran Church” has standing to assert the 

causes of action alleged in this suit, judgment must be entered in favor of Defendants.

I. A PLAINTIFF MUST HAVE AN OWNERSHIP INTEREST IN THE PROPERTY 
AT ISSUE IN ORDER TO HAVE STANDING TO SUE FOR EJECTMENT.  

Every civil action must be prosecuted in the name of the real party in interest.  (Code of 

Civil Pro. § 367.)  Being a real party in interest is “standing.”  Where a party lacks standing to 

assert a legal right, the action may not be maintained.  (Friendly Village Community Association v. 

Silva & Hill Const. Co. (1973) 31 Cal.App.3d 220, 224.)  Where there are multiple parties, the 

defect is considered misjoinder, and lack of standing may be raised by affirmative defense.  (Code 

of Civ. Pro. § 430.10(d).)  Defendants have done so in their Answer as to the District (Answer to 

Complaint, Affirmative Defense 16.)
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By example, a corporation such as the District would have no standing to sue for intentional 

infliction of emotional distress or invasion of privacy because it cannot suffer such an injury.  

(Huntington Life Sciences v. Stop Huntington Animal Cruelty USA (2005) 129 Cal.App. 4th 1228, 

1259 (intentional infliction of emotional distress); Tenants Assn. of Park Santa Anita v. Southers

(1990) 222 Cal. App.3d 1293, 1304 (same); Coulter v. Bank of America (1994) 20 Cal.App.4th 923, 

930 (invasion of privacy).)  A corporation also cannot sue to enforce the right held by a third 

person. (Hadley v. Auto Transport (1995) 38 Cal.App.4th 878, 880, 882 (railroad had no standing to 

sue employer of injured person for discrimination under the Americans with Disabilities Act).)   

Again, by example, third persons who have no direct interest in a charitable trust lack standing to 

bring an action against to enjoin mismanagement of the trust by trustees.  (Hardman v. Feinstein

(1987) 195 Cal.app.3d 157, 162.)   That is Plaintiffs’ precise circumstance here.

This is an action for ejectment.  Ejectment is a landlord/tenant remedy for trespass that 

arises where real property is leased or granted with a right of reentry, and the tenant/purchaser 

defaults. (Civil Code § 793; Mossi v. Fairbanks (1912) 19 Cal.App. 355, 356; 12 Witkin, Sum. of 

Cal. Law (10th Ed.), Real Property § 702.)   It is a used as an alternative to an unlawful detainer 

action.  (Wickstrom v. McGrath (1927) 19 Cal.App. 326; Lawrence Barker v. Briggs (1952) 39 

Cal.2d 654.)  An essential element of such a cause of action is ownership of the property at issue.  

(Payne & Dewey v. Treadwell (1860) 16 Cal.220, 244; Vance v. Anderson (1896) 113 Cal. 532, 

536.)  A party cannot sue to eject someone from a property that is not owned by that party.  

Because the District and the individual plaintiffs have no direct or personal ownership interest in 

the property owned by Our Redeemer, and because no action was authorized to be brought by in 

the name of Our Redeemer, none of the Plaintiffs has standing to bring this suit.

II. THE DISTRICT LACKS STANDING TO SUE DEFENDANTS FOR EJECTMENT.

A. The District Has No Ownership or Possessory Interest in The Church Property.

Application of this simple legal principle to the District necessitates summary judgment 

against it:  Under the LCMS Constitution, the LCMS is a voluntary association of congregations 

which is advisory only and holds no coercive power over its member churches. (LCMS 
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Constitution, Exhibit A to the Declaration of Sharon Bowles (“Bowles Dec.,”,Art. VII.1., Bylaw 

1.7.2;  UF 1.) The District is a subdivision of the LCMS and subject to its Constitution. (Id., Article 

XII.1 and 2; Bylaw 4.1.1.; UF 3.)  Our Redeemer, up until April 29, 2007, was a member 

congregation of the LCMS.  (UF 2.)  The LCMS (and so also the District) constitutionally has no 

equity ownership interest in member church real property. (Id., Art. VII.2.; UF 4.)  There is no 

issue in this case whether the District had any ownership interest in the property of Our Redeemer; 

it had none, and so it had no standing to bring a suit seeking ejectment or declaratory relief.  

B. A Contingent Future Interest in Church Property Is Not Ripe for Judgment.

The District’s only colorable claim to anything related to Our Redeemer’s church property 

was a provision of the 1979 Our Redeemer Constitution that, if the church were to “completely 

disband,” its real property would go to the District. (Our Redeemer Constitution (“ORC”), Exhibit 

B to Bowles Dec., Article VIII.) However, that provision did not create any future property 

ownership right for the District, because it was contingent on disbanding.  More importantly, 

because that provision of the Constitution expressly could be amended, any future disposition of 

the church property remained at the complete discretion of the congregation’s Voters Assembly, 

creating no property interest at all.  (Id., Article XII.A. and B; compare California-Nevada Annual 

Conference of United Methodist Church v. St. Luke's United Methodist Church (2004) 121 

Cal.App.4th 754 (Trust interest in church property that may be amended affords no enforceable 

right in the property.)  The District has no enforceable property right, present or future.

Further, because the nonprofit corporation of Our Redeemer has not dissolved, and its 

members have no intention of ever dissolving or disbanding, any issue that might hypothetically 

arise in the future under Article VII. is speculative, and not ripe for determination by this civil court 

at this time.  Ripeness in this context requires that the controversy between the parties be “one 

which admits of definitive and conclusive relief by judgment within the field of judicial 

administration as distinguished from an advisory opinion upon a particular or hypothetical state of 

facts.” (Sherwyn v. Department of Social Services (1985) 173 Cal.App.3d 52, 59.)   

While Our Redeemer remains functional as a corporate entity, Article VII. creates no 

present or enforceable ownership or possessory right for the District in the church’s property that it 
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could exercise through an action in ejectment against Defendants.  Without any present or concrete 

ownership interest in Our Redeemer’s property to enforce, the District lacks any possible standing

to sue Defendants for ejectment, and they are entitled to summary judgment as to its claim. Further, 

because the District has no current or enforceable property rights in the church property, it has no 

standing to sue for declaratory relief:  It has no present enforceable equitable right that can be 

“declared.”  It simply was once an advisory body to a church that no longer is affiliated with it. 

III. THE INDIVIDUAL PLAINTIFFS HAVE NO STANDING TO SUE DEFENDANTS.

A. Plaintiffs’ Have No Standing to Bring an Action for Ejectment.

For the same reasons addressed in Sections I and II, supra, plaintiffs Ron Lee, Naomi 

Gatzke, Joseph Thompson and Miriam Thompson have no individual standing to sue Defendants 

for ejectment.  They allege only that they are “communicant members” of Our Redeemer. 

(Complaint ¶¶ 4-7 (and that Lee is the President).  That alleged church membership creates no 

personal standing to bring a suit against Defendants for ejectment from property held by a third 

party (Our Redeemer); only a right to share the religious use of the church’s property with other 

church members, which no one has ever questioned or challenged.2

Put simply, the church’s property is not “owned” by Plaintiffs; it is owned by the California 

nonprofit corporation, Our Redeemer Lutheran Church. Plaintiffs also do not have any personal 

contingent ownership right, since its Constitution requires charitable donation of its real property in 

the event of dissolution.  As explained in the context of a commercial corporation in Sole Energy 

Co. v. Petrominerals Corp. (2005) 128 Cal.App.4th 212, 229, “’Shareholders . . . neither own 

corporate property nor corporate earnings.’ [citation] Shareholders own stock in a corporation, 

from which they derive income only upon liquidation of the corporation or the declaration of a 

dividend by the corporate directors.”  Mere members or officers of Our Redeemer as a California 

religious nonprofit corporation cannot sue in their own name to eject Defendants from the 

corporation’s property, again, because property ownership is a prerequisite to such an action. 

B. Plaintiffs Have No Standing to Sue Defendants For Declaratory Relief Because 
                                               
2 Although a “superior right to possession” was recognized as a basis for ejectment in the case 
where a homesteader did not hold legal title (Fuller v. Fuller (1917) 176 Cal. 637), that is not 
analogous to the circumstances at bar, because title to the property unquestionably is held by Our 
Redeemer Lutheran Church, and not Plaintiffs as individuals in any capacity.  
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They Did Not Comply with California Corporate Law for a Bringing a 
Derivative Suit.

Plaintiffs, as individuals, also are suing the officers and Trustees of Our Redeemer for 

declaratory judgment.  Although thoroughly garbled with immaterial personal attacks, the 

gravamen of their first cause of action (styled “Count I”) is that Defendants, who were officers and 

Trustees of Our Redeemer, breached fiduciary duties to the corporation and its members by acting 

contrary to its Articles of Incorporation, Constitution or Bylaws and thereby caused harm to the 

congregation, in somehow “causing” it to disaffiliate from the LCMS.  (Complaint ¶¶ 9, 11.)  

However, because Our Redeemer is a California nonprofit corporation (Complaint ¶ 25), Plaintiffs 

were required to comply with California Corporate law in bringing such a cause of action, which 

they did not do.

Because the alleged acts set forth in Plaintiffs’ complaint causing disaffiliation affected all

members of the congregation identically, the alleged “harm” warranting the requested relief is harm 

to the corporation (the church) rather than to individual plaintiffs, whose alleged individual harm 

derives from the alleged corporate harm of disaffiliation.  Our Redeemer disaffiliated from the 

LCMS, affecting all of its members equally; the Plaintiffs were not personally “disaffiliated” 

because they were never members of the LCMS.  The LCMS is an association of incorporated 

congregations, not members of churches (UF 1, 2.) In that circumstance, a congregation member’s

only legal remedy for wrongful acts by officers or Trustees affecting the church as a whole is a 

statutory derivative action on behalf of the corporation (Our Redeemer), rather than an individual

action as members of the congregation. (Corp Code Section 9142(a) (1).) 3

Like any other derivative corporate suit, such an action against officers or directors 

(trustees) of the religious corporation for their alleged breach of fiduciary duty, brought by church 

members or officers in the name of a corporation, must comply with the provisions of Cal. Corp 

                                               
3 The only arguable exception to this principle within Plaintiffs’ complaint would be as to the 
Church Council’s and Voters’ Assembly’s votes to remove Ron Lee as president and replace him 
with Mary Ann Hill, in that their action affected him personally.  However, his removal as 
President equally affected the entire congregation, since he no longer performed that function at the 
church, so it too would be a derivative claim. Regardless, insofar as that singular claim survived 
dismissal, as well as Defendants’ unchallenged counter-claim against Lee, they can be resolved in 
their own context.
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Code § 5710 (b.). 4 This includes pleading explicit facts demonstrating efforts to secure the desired 

result by the name plaintiff before bringing suit.  There are no such allegations in the Complaint, 

and none are possible, because it admittedly never happened.  None of the individual plaintiffs had 

any contact with the Defendants on the issue after the church disaffiliated from the LCMS and 

before bringing their suit.

A leading case explaining this issue in a commercial context is Schuster v. Gardner (2005) 

127 Cal.App.4th 305, 311-312, holding,

Shareholders may bring two types of actions, “a direct action filed by the 
shareholder individually . . . for injury to his or her interest as a 
shareholder,” or a derivative action filed on behalf of the corporation for 
injury to the corporation, for injury to the corporation for which it has 
failed or refused to sue.” [citation]  The two actions are mutually 
exclusive. . . ”

In Jones v. Ahmanson, & Co. (1969) 1 Cal. 93, 106, the California Supreme Court 

explained, “A shareholder derivative suit seeks to recover the benefit of the corporation and its 

whole body of shareholders when injury is caused to the corporation that may not otherwise be 

redressed because of failure of the corporation to act.” Schuster further elaborates:

Shareholders may bring a derivative suit to, for example, enjoin or recover 
damages for breaches of fiduciary duty directors or officers owe to the 
corporation. [citation] An individual cause of action exists only if damages 
to the shareholders were not incidental to damages to the corporation.

(Schuster, supra, at 313 (emphasis added).)

This case poses precisely that circumstance:  Defendants were and are officers and Trustees 

of Our Redeemer, a California nonprofit religious corporation.  Plaintiffs seek injunctive relief to 

redress their alleged breaches of fiduciary duties in their capacity as trustees and officers of Our 

                                               
4 5710 (b) (2) provides as follows:  “(b) No action may be instituted or maintained in the right 
of any corporation by any member of such corporation unless both of the following conditions 
exist:  *  *  *
     (2) The plaintiff alleges in the complaint with particularity plaintiff's efforts to secure from the 
board such action as plaintiff desires, or the reasons for not making such effort, and alleges further 
that plaintiff has either informed the corporation or the board in writing of the ultimate facts of each 
cause of action against each defendant or delivered to the corporation or the board a true copy of 
the complaint which plaintiff proposes to file.”
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Redeemer, albeit styled (apparently along with the rest of the congregation) as a “splinter faction.”  

Plaintiffs assert that the defendant officers and trustees of the corporation took actions that affected 

the entire religious corporation and all of its members adversely by “causing” the church to 

disaffiliate from the LCMS.  They seek relief apparently to “restore” that affiliation for the entire 

congregation. Any alleged personal harm to Plaintiffs from disaffiliation was incidental to the 

action that affected the entire congregation.  No derivative claim has been asserted in Plaintiffs’ 

Complaint, and they cannot pursue issues of purported corporate officer or trustee malfeasance 

toward the church as a whole as a personal action.5  

Further, had a derivative action hypothetically been brought, other procedures applicable to 

the prosecution of such a case then also would apply, including particularly the appointment of an 

investigative committee, and the posting of a bond up to $50,000 to fund their investigation and 

determination of the validity of the claims. (Corp. Code §§ 5710 (c); 800 (b)(2).)  

Plaintiffs did not comply with Corp. Code §§ 9142 (a) or 5710 (b) in this instance to bring a 

derivative suit, and they have no standing to bring the corporation’s causes of action as a personal 

suit.  Defendants are entitled to summary judgment.

IV. PLAINTIFFS HAVE NO CONSTITUTIONAL CAPACITY TO SUE AS “OUR 
REDEEMER.”

Plaintiffs allege that they “are” Our Redeemer Lutheran Church and purport to sue 

Defendants as Our Redeemer.  As discussed above, this is not a derivative suit brought properly in 

the name of the church corporation, and Plaintiffs failed to take any of the statutorily-required steps 

necessary to pursue a derivative action.  They rather seemingly presume that they are entitled to 

call themselves Our Redeemer by fiat and sue in its name as former members of the congregation 

under a per force assertion that they are “entitled to the use and control of Our Redeemer’s 

property” under its Constitution.  (Complaint, ¶ 8.)  They obviously cannot do so under California 

corporate law for the reasons discussed in the preceding section.  

                                               
5 Plaintiffs also are incapable of seeking standing to bring a derivative action now because they left 
Our Redeemer of their own accord and have not participated in church functions for more than 
three years. (UF. 15.) A derivative action may only be brought in California by a current
shareholder. (Grosset v. Wenaas (2008)  42. Cal.1100, 1114.))
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However, beyond their failing to comply with derivative suit requirements, the individual 

Plaintiffs also have no capacity or legal standing to bring this suit in the name of Our Redeemer 

under the Church’s 1979 Constitution, regardless of their per force allegation to that effect.  Even if 

assumed arguendo that they, as a small minority of the congregation, could style themselves as Our 

Redeemer, there is no allegation or evidence that they followed the proper Constitutional 

procedures for authorizing or bringing suit in the name of the church6:

A. Our Redeemer Cannot Sue Others Without Voters’ Assembly Approval.

As a California nonprofit religious corporation, Our Redeemer is governed by its own 

Constitution (ORC).  Under Article VI of the 1979 Constitution, the corporation may act only 

through its Voters Assembly:

A. General
The Voters’ Assembly shall be the governing body of this congregation 
and shall be empowered to administer and manage all of its affairs.  The 
establishment and conduct of all organizations and societies within the 
congregation shall be subject to the approval and supervision of the 
Voters’ Assembly.

*    *    *
C. Decisions
All matters of doctrine and conscience shall be decided only by the Word 
of God.  All other matters shall be decided by a simple majority vote of 
the Voters’ Assembly unless otherwise specified by this Constitution or 
Bylaws.

Article I of the ORC Bylaws sets forth the procedure for calling meetings of the Voters’ 

Assembly, requiring prior notice to all voting members of the congregation.  No Voters’ Assembly 

meeting ever was noticed or convened by any of the Plaintiffs to do anything as “Our Redeemer;” 

and certainly not to seek Voters’ approval for having Our Redeemer bring suit against anyone, or 

particularly against Plaintiffs. (UF 13.)  In fact, Plaintiffs have never even met together as a version 

of Our Redeemer since the “congregational” (not Voters) meeting called by Dr. Newton on April 

30, 2007 (UF 14), and so could not have taken any action as a Voters’ Assembly before bringing 

this suit.  Because this suit was filed for Our Redeemer without any notice, consideration or 

authorization of the Voters’ Assembly, and it is plainly ultra vires.

                                               
6 This failure also precludes bringing a derivative action—there was no demand to the Trustees or 
Voters’ Assembly to sue Defendants which was refused, as discussed above.
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B. Only Our Redeemer’s Trustees May Bring a Suit Against Others.

The Church’s Board of Trustees’ rights and responsibilities are set forth in the 

Constitution’s Bylaws, Article VI.7, stating in relevant part as follows:

The Board of Trustees shall be charged with the supervision of church 
property and financial affairs, and to that end it shall . . . (2) sign legal 
documents, make contracts and represent the congregation in court when 
necessary. 

Defendants Sharon Bowles, Mary Ann Hill and Portia Ridgeway are Trustees of Our 

Redeemer, and had been such since long before this litigation.  (UF 10.)  Regardless of Plaintiffs’ 

charges in this action, they were never removed from their offices under the Constitution’s 

procedures set forth in ORC Article VI.D. for any of the reasons set forth therein. (UF 10, 17, 18.)  

Again the “April 30 congregation” never met together or transacted any business after April 30, 

2007.  (UF 14.) Only the Trustees had the capacity to bring a suit in the name of Our Redeemer, 

and they never authorized this suit to be brought in the name of the church.  This suit was not 

brought by the Board of Trustees of Our Redeemer, and so it is ultra vires on that basis as well.

C. The Church President Cannot Bring This Suit in the Church’s Name.

Beyond the Constitution’s specific assignment of responsibility for any litigation to the 

Trustees, the President of Our Redeemer had no capacity to bring suit or to act independently of the 

Voters’ Assembly.  He rather was tasked only with carrying out the resolutions of the Assembly. 

(ORC Bylws Art. VI.1.)    Article VII.B. of the ORC provides,” Congregational officers . . .  shall 

have no authority beyond that which has been conferred upon them . . .”  Lee, even as a purported 

officer, or the other mere members of Our Redeemer such as the Thompsons or (allegedly) Gatzke, 

had no Constitutional capacity to bring a suit against anyone in the name of Our Redeemer.  Their 

bringing this action turns Our Redeemer’s Constitution on its head under a pretext of combating 

alleged abuses to the same Constitution by the Defendants.

Because Plaintiffs never have met as Our Redeemer since April 30, 2007, and never have 

noticed or held a Voters’ Assembly meeting, or elected Trustees, they had no Constitutional 

capacity to bring this suit in the name of Our Redeemer.  Because Defendants and those others who 

voted to disaffiliate the church from the LCMS never resigned from Our Redeemer or were 
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expelled under its Constitution, they are and were entitled to receive notice and participate in any 

Voters Assembly meeting that Plaintiffs might have wanted to conduct.  The purported “Our 

Redeemer” that is a Plaintiff in this action does not in fact exist, and certainly has no constitutional 

standing to bring this suit against Defendants through these Plaintiffs.

V. REGARDLESS OF PLAINTIFFS’ LACK OF STANDING, THIS SUIT IS MOOT 
BECAUSE OUR REDEEMER’S CONGREGATION PROPERLY VOTED TO 
DISAFFILIATE FROM THE LCMS FOR NON-DOCTRINAL REASONS.  

As discussed above, Our Redeemer is a Constitutional democratic religious corporation in 

which the Voters’ Assembly makes all decisions, and majority rules.  (ORC  Art. VI.)  Neither the 

District, nor a small dissenting minority of congregants, can overcome a vote with which they 

disagree by claiming they own the church and suing selected other members of the congregation to 

“eject” them or ruin them financially.  Plaintiffs’ “remedy” for disaffiliation was not a civil suit 

targeting selected victims among those who voted to disaffiliate, but to work democratically and 

respectfully within their congregation and church offices to obtain reaffiliation by persuasion and 

consent of the majority, rather than thuggish financial intimidation.

A substantial majority of the Voters’ Assembly voted to disaffiliate from the LCMS on 

April 29, 2007—more than could have been overcome by the Plaintiffs’ votes had they chosen to 

attend or if newer members had not voted.  (UF 21.) Our Redeemer’s Constitution provided that if 

there was a division of the congregation for any reason other than renouncing the Lutheran 

Doctrinal standard of Article III, the church’s property was owned by the majority.  (UF 6.)  The 

undisputable evidence is that a majority of the Congregation voted to disaffiliate because the 

LCMS District officers repeatedly and arrogantly refused to provide them with LCMS pastoral 

support for more than four years, in violation of the District President’s explicit duties under the 

LCMS Constitution, on the pretext that the church was “unhealthy.” (Ibid.)  That provided a 

powerful non-doctrinal reason for disaffiliation.  (ORC Art. VIII; UF 20.)  Left without a pastor, 

Our Redeemer only would continue to lose congregants to other churches with pastors and die.

There is not a scintilla of competent evidence that Defendants, or the other members of their 

congregation who voted to disaffiliate from the LCMS, did so because they had renounced the 

Lutheran Doctrinal Standard set forth in Article III of ORC.  That Doctrinal Standard, moreover, 
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made no reference to the LCMS’ singular interpretation of the delineated sacred Lutheran writings 

(UF  21), and the  LCMS’ interpretation of those writings explicitly was not binding on 

congregations under the LCMS’ own Constitution, Art. VII. 1.  Even had there been an issue 

regarding having a female pastor (which there was not) it would be cynically dishonest to foist a 

tortured interpretation of Our Redeemer’s Constitution Article III onto Defendants that directly 

contradicts the most basic precept of the LCMS’ own Constitution, of congregational sovereignty, 

under which Our Redeemer held membership in that organization.

In truth, the only reference to the LCMS in Our Redeemer’s Constitution was in Article 10, 

which Article (a) was conditional—that Our Redeemer would retain membership in the LCMS as 

long as the Synod lived up to its own covenants,7  and (b) was subject to amendment by a majority 

vote of the Voters’ Assembly (Art. XII. A.).  Nothing in Our Redeemer’s Constitution or the 

LCMS Constitution prevented disaffiliation if the congregation chose to do so.

Perhaps more importantly, because the LCMS is not a hierarchical church ruled from above, 

and the LCMS and District are advisory only (UF 3, 4), the ultimate religious authority on matters 

affecting the congregation is the congregation itself, as decided by majority vote.  That includes a 

decision to disaffiliate from the LCMS for non-doctrinal reasons.  It is not for the LCMS District or 

a minority of the congregation to dictate what the congregation may do or not do, or to characterize 

those actions differently from the way the congregation itself finds or decides them.8  California 

courts also cannot invade the spectrum of religious devotion or make “doctrinal findings” that are 

contrary to those of the sovereign congregation. It is the last word on these matters. 

Plaintiffs are a small, bitter minority who boycotted the Voters Assembly meeting and did 

not prevail in the democratic disaffiliation vote.  They are far too small as a group to form or 

support a viable congregation at Our Redeemer with no pastor, and the suit transparently is being 

                                               
7 Article X. explicitly recognizes the right of the congregation to leave the LCMS if it determines 
that it should do so by reason of the LCMS’ actions.
8 Congregational sovereignty is a core principle of LCMS doctrine, which extends to matters of 
following LCMS interpretation of Christian and Lutheran sacred writings, and the admission of 
communicant members by the local church.  Majority again rules.  The District has no authority 
over who is or is not a member of a local church, and cannot “undo” any decision made on local 
church membership; only take steps to expel the church (or a pastor) if it/he repeatedly acts 
contrary to LCMS doctrine, which never was done or even threatened in this case.
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driven by the District’s desire to close the church and take its property, as it has done in numerous 

other instances.  The District has co-opted the individual plaintiffs’ disappointment (and in Lee’s 

case, unrelated personal animosity toward Defendants) in this elaborate scheme to impose financial 

ruin on Defendants and take Our Redeemer’s property by financial intimidation in retaliation for 

their “outrageous act” of choosing to disaffiliate from the LCMS rather than disband and forfeit 

their church’s property to the District.  The misguided arrogance and vengeance of the facially 

religious people driving this suit is both stunning and pathetic.  The church had its survival “back” 

pressed against the wall by the District, with only choices of closing or leaving the LCMS to find a 

pastor.  Plaintiffs lost the vote, majority rules in such decisions, and their suit has no factual merit. 

CONCLUSION

The LCMS District has no ownership interest in the real property owned by Our Redeemer, 

and so has no justiciable controversy with Defendants, or standing to sue them either for ejectment 

or declaratory relief.  The individual plaintiffs also have no individual ownership of Our 

Redeemer’s property, and so no standing to eject anyone from it.  Insofar as they have any claims 

at all, they necessarily are derivative claims held by the corporation, and they cannot sue 

individually to enforce the corporation’s rights by claiming to “be” the corporation.  Conversely, 

absent compliance with California corporate law, they have no legal capacity to sue in the name of 

Our Redeemer, and they have failed to comply with any of the Church’s constitutional procedures 

for bringing suit as a corporation. None of the Plaintiffs has any right to sue Defendants for the 

alleged causes of action, and the Court must enter summary judgment for Defendants.

DATED:  March 26, 2010

BULLIVANT HOUSER BAILEY PC

By
PAUL D. NELSON
Attorneys for Defendants
SHARON BOWLES, MARY-ANN HILL;
PORTIA RIDGEWAY and CELIA MOYER

12319033.1
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PROOF OF SERVICE
Lee, et al. v. Bowles, et al.

Alameda Superior Court No. RG07363452

I am employed in the City and County of San Francisco by the law firm of Bullivant Houser 
Bailey (“the business”), 601 California Street, Suite 1800, San Francisco, CA 94108.  I am over the 
age of eighteen (18) and not a party to this action.  On March 26, 2010, I served the document(s) 
entitled:

NOTICE OF TAKING DEPOSITION CALIFORNIA-NEVADA-HAWAII
DISTRICT OF THE LUTHERAN CHURCH MISSOURI SYNOD

upon the following party(ies):  

ELIZABETH STONE
Goodwin Proctor, LLP
135 Commonwealth Drive
Menlo Park, CA   94025
Telephone:  650-752-3179
Facsimile:  650-853-1038
Attorneys for:  Plaintiffs

SHERRI C. STRAND
Thompson Coburn, LLP
One US Bank Plaza
St. Louis, MO   63101
Telephone:  314-552-6000
Facsimile:  314-552-7000
Attorneys for:  Plaintiffs

(x) BY MAIL (CCP § 1013(a)):  I am readily familiar with the ordinary practice of the 
business with respect to the collection and processing of correspondence for mailing with 
the United States Postal Service.  I placed a true and correct copy(ies) of the above-titled 
document(s) in an envelope(s) addressed as above, with first class postage thereon fully 
prepaid.  I sealed the aforesaid envelope(s) and placed it(them) for collection and mailing 
by the United States Postal Service in accordance with the ordinary practice of the business.  
Correspondence so placed is ordinarily deposited by the business with the United States 
Postal Service on the same day.

( ) BY ELECTRONIC TRANSFER:  I caused all of the pages of the above-entitled 
document to be sent to the recipients indicated via email at the respective email address(es).  
This document was transmitted by email and transmission reported without error.

(x) BY FACSIMILE TRANSMISSION (CCP § 1013(e), CRC 2008(e)):  I transmitted the 
document(s) by facsimile transmission by placing it(them) in a facsimile machine 
(telephone number 415-352-2701) and transmitting it(them) to the facsimile machine 
telephone number(s) listed above.  A transmission report was properly issued by the 
transmitting facsimile machine.   Each transmission was reported as complete and without 
error.  A true and correct copy of the transmission report is attached hereto.

( ) BY OVERNIGHT DELIVERY (CCP § 1013(c)):  I am readily familiar with the ordinary 
practice of the business with respect to the collection and processing of correspondence for 
mailing by Express Mail and other carriers providing for overnight delivery.  I placed a true 
and correct copy(ies) of the above-titled document(s) in an envelope(s) addressed as above, 
with first class postage thereon fully prepaid.  I sealed the aforesaid envelope(s) and placed 
it(them) for collection and mailing by Express Mail or other carrier for overnight delivery in 
accordance with the ordinary practice of the business.  Correspondence so placed is 
ordinarily deposited by the business with Express Mail or other carrier on the same day.

( ) BY PERSONAL SERVICE UPON AN ATTORNEY (CCP § 1011(a)):  I placed a true 
and correct copy(ies) of the above-titled document(s) in a sealed envelope(s) addressed as 
indicated above.  I delivered each of said envelope(s) by hand to a receptionist or a person 
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authorized to accept same at the address on the envelope, or, if no person was present, by 
leaving the envelope in a conspicuous place in the office between the hours of nine in the 
morning and five in the afternoon.

( ) BY HAND  Pursuant to Code of Civil Procedure § 1011, I directed each envelope to the 
party(ies) so designated on the service list to be delivered by courier this date.  A proof of 
service by hand executed by the courier shall be filed/lodged with the court under separate 
cover.

( ) BY PERSONAL SERVICE UPON A PARTY  (CCP § 1011(b)):  I placed a true and 
correct copy(ies) of the above-titled document(s) in a sealed envelope(s) addressed as 
indicated above.  I delivered each of said envelope(s) by hand to a person of not less than 18 
years of age at the address listed on the envelope, between the hours of eight in the morning 
and six in the evening.

I declare under penalty of perjury, in accordance with the laws of the State of California, 
that the foregoing is true and correct.

Executed on March 26, 2010, at San Francisco, California.

ROBERTA C. BEACH

*****


